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SUPREME COURT OF WISCONSIN 
 

    
  NOTI CE 

This order is subject to further 
editing and modification.  The 
final version will appear in the 
bound volume of the official 
reports. 
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Evidence: Wis. Stat. §§ 908.03 (6), 909.02 (12) 
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Madi son,  WI  
 

  
 
 

On Oct ober  25,  2004,  At t or ney Jason J.  Hanson f i l ed a 

pet i t i on,  as amended on Januar y 10,  2005,  seeki ng t o amend Wi s.  

St at .  § 908. 03 ( 6) ,  and t o cr eat e Wi s.  St at .  §§ 909. 02 ( 12)  and 

909. 02 ( 13) ,  r el at i ng t o domest i c and f or ei gn r ecor ds of  

r egul ar l y conduct ed act i v i t y.   A publ i c hear i ng on t he pet i t i on 

was conduct ed on Mar ch 15,  2005.   At  t he ensui ng open 

admi ni st r at i ve conf er ence t he cour t  r equest ed some addi t i onal  

i nf or mat i on,  whi ch At t or ney Hanson pr ovi ded t o t he cour t .    

By l et t er  dat ed August  11,  2005,  t he cour t  sol i c i t ed 

comment  on t he pet i t i on f r om t he Of f i ce of  t he St at e Publ i c 

Def ender ,  t he St at e Bar  of  Wi sconsi n,  t he Judi c i al  Counci l ,  t he 

Dean of  t he Mar quet t e Uni ver si t y  Law School ,  and t he Dean of  t he 

Uni ver si t y of  Wi sconsi n Law School .   The St at e Publ i c Def ender  

pr ovi ded comment s on t he pet i t i on by l et t er  dat ed Oct ober  12,  

2005.   The Judi c i al  Counci l  pr ovi ded cer t ai n comment s and 
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r ecommended adopt i on of  t he pet i t i on.   No obj ect i on t o t he 

pr oposal  was r ecei ved.    

At  i t s  open admi ni st r at i ve conf er ence on Oct ober  25,  2005,  

t he cour t  di scussed t he pet i t i on agai n,  i ncl udi ng t he quest i on 

whet her  a t i me cer t ai n,  r at her  t han a " f ai r  oppor t uni t y t o 

chal l enge"  woul d be appr opr i at e i n pr oposed s.  909. 02 ( 12) .   

Ul t i mat el y,  t he cour t  agr eed wi t h t he Judi c i al  Counci l ' s  

concl usi on t hat  t he " f ai r  oppor t uni t y t o chal l enge"  l anguage 

pr ovi des bet t er  gui dance t o cour t s and l i t i gant s.   The cour t  

vot ed unani mousl y t o adopt  t he pet i t i on wi t h cer t ai n changes,  

ef f ect i ve Januar y 1,  2006,  as f ol l ows:  

Section 1.  908. 03 ( 6)  of  t he st at ut es i s amended t o r ead:  

908. 03 ( 6)  Recor ds of  r egul ar  conduct ed act i v i t y.   A 

memor andum,  r epor t ,  r ecor d,  or  dat a compi l at i on,  i n any f or m,  of  

act s,  event s,  condi t i ons,  opi ni ons,  or  di agnoses,  made at  or  

near  t he t i me by,  or  f r om i nf or mat i on t r ansmi t t ed by,  a per son 

wi t h knowl edge,  al l  i n t he cour se of  a r egul ar l y conduct ed 

act i v i t y,  as shown by t he t est i mony of  t he cust odi an or  ot her  

qual i f i ed wi t ness,  or  by cer t i f i cat i on t hat  compl i es wi t h s.  

909. 02 ( 12)  or  ( 13) ,  or  a st at ut e per mi t t i ng cer t i f i cat i on,  

unl ess t he sour ces of  i nf or mat i on or  ot her  c i r cumst ances 

i ndi cat e l ack of  t r ust wor t hi ness.  

Comment  

Thi s amendment  conf or ms Wi sconsi n' s r ul e t o t he 2000 

amendment  of  Rul e 803 ( 6)  of  t he Feder al  Rul e of  Evi dence.    
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Comment  

The Judi c i al  Counci l  advi sed t he cour t  of  i t s  concer n and 

desi r e t hat  t he pr oposed amendment  t o Wi s.  St at .  § 908. 03 ( 6)  

not  be vi ewed t o change t he l aw as expr essed i n St at e v.  

Wi l l i ams,  2002 WI  58,  253 Wi s.  2d 99,  644 N. W. 2d 919,  r egar di ng 

r ecor ds of  an i nvest i gat i on conduct ed f or  t he par t i cul ar  pur pose 

of  l i t i gat i on.      

Section 2.   909. 02 ( 12)  of  t he st at ut es i s cr eat ed t o r ead:  

909. 02 ( 12)  Cer t i f i ed domest i c r ecor ds of  r egul ar l y 

conduct ed act i v i t y.   ( a)  The or i gi nal  or  a dupl i cat e of  a 

domest i c r ecor d of  r egul ar l y conduct ed act i v i t y t hat  woul d be 

admi ssi bl e under  s.  908. 03 ( 6)  i f  accompani ed by a wr i t t en 

cer t i f i cat i on of  i t s  cust odi an or  ot her  qual i f i ed per son,  i n a 

manner  compl yi ng wi t h any st at ut e or  r ul e adopt ed by t he supr eme 

cour t ,  cer t i f y i ng al l  of  t he f ol l owi ng:  

1.  That  t he r ecor d was made at  or  near  t he t i me of  t he 

occur r ence of  t he mat t er s set  f or t h by,  or  f r om i nf or mat i on 

t r ansmi t t ed by,  a per son wi t h knowl edge of  t hose mat t er s.  

2.  That  t he r ecor d was kept  i n t he cour se of  t he 

r egul ar l y conduct ed act i v i t y.  

3.  That  t he r ecor d was made of  t he r egul ar l y conduct ed 

act i v i t y as a r egul ar  pr act i ce.  

( b)  A par t y i nt endi ng t o of f er  a r ecor d i nt o evi dence under  

par .  ( a)  must  pr ovi de wr i t t en not i ce of  t hat  i nt ent i on t o al l  

adver se par t i es and must  make t he r ecor d and cer t i f i cat i on 

avai l abl e f or  i nspect i on suf f i c i ent l y i n advance of  t he of f er  of  

t he r ecor d and cer t i f i cat i on i nt o evi dence t o pr ovi de an adver se 
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par t y wi t h a f ai r  oppor t uni t y t o chal l enge t he r ecor d and 

cer t i f i cat i on.  

Comment  

Cr eat i on of  sub.  ( 12)  conf or ms Wi sconsi n' s r ul e t o t he 2000 

amendment  of  Rul e 902 ( 11)  of  t he Feder al  Rul e of  Evi dence.    

Section 3.   909. 02 ( 13)  of  t he st at ut es i s cr eat ed t o r ead:  

909. 02 ( 13)  Cer t i f i ed f or ei gn r ecor ds of  r egul ar l y 

conduct ed act i v i t y.   ( a)  The or i gi nal  or  a dupl i cat e of  a 

f or ei gn r ecor d of  r egul ar l y conduct ed act i v i t y  t hat  woul d be 

admi ssi bl e under  s.  908. 03 ( 6)  i f  accompani ed by a wr i t t en 

decl ar at i on by i t s cust odi an or  ot her  qual i f i ed per son 

cer t i f y i ng al l  of  t he f ol l owi ng:  

1.  That  t he r ecor d was made at  or  near  t he t i me of  t he 

occur r ence of  t he mat t er s set  f or t h by,  or  f r om i nf or mat i on 

t r ansmi t t ed by,  a per son wi t h knowl edge of  t hose mat t er s.  

2.  That  t he r ecor d was kept  i n t he cour se of  t he 

r egul ar l y conduct ed act i v i t y.  

3.  That  t he r ecor d was made of  t he r egul ar l y conduct ed 

act i v i t y as a r egul ar  pr act i ce.  

( b)  The decl ar at i on under  par .  ( a)  must  be si gned i n a 

manner  t hat ,  i f  f al sel y made,  woul d subj ect  t he maker  t o 

cr i mi nal  penal t y under  t he l aws of  t he count r y wher e t he 

decl ar at i on i s s i gned.   A par t y  i nt endi ng t o of f er  a r ecor d i nt o 

evi dence under  par .  ( a)  must  pr ovi de wr i t t en not i ce of  t hat  

i nt ent i on t o al l  adver se par t i es,  and must  make t he r ecor d and 

decl ar at i on avai l abl e f or  i nspect i on suf f i c i ent l y i n advance of  

t he of f er  of  t he r ecor d and decl ar at i on i nt o evi dence t o pr ovi de 
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an adver se par t y wi t h a f ai r  oppor t uni t y t o chal l enge t he r ecor d 

and decl ar at i on.  

Comment  

Cr eat i on of  sub.  ( 13)  conf or ms Wi sconsi n' s r ul e t o t he 2000 

amendment  of  Rul e 902 ( 12)  of  t he Feder al  Rul e of  Evi dence.    

I T I S ORDERED t hat  not i ce of  t hi s amendment  of  Wi s.  St at .  

§ 908. 03 ( 6) ,  and cr eat i on of  Wi s.  St at .  §§ 909. 02 ( 12)  and 

909. 02 ( 13)  be gi ven by a s i ngl e publ i cat i on of  a copy of  t hi s 

or der  i n t he of f i c i al  st at e newspaper  and i n an of f i c i al  

publ i cat i on of  t he St at e Bar  of  Wi sconsi n.  

I T I S FURTHER ORDERED t hat  t he Comment s t o t hese r ul es ar e 

not  adopt ed but  shal l  be pr i nt ed f or  i nf or mat i on pur poses.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 28t h day of  Oct ober ,  

2005.  

 
BY THE COURT:  
 
 
 
Cor nel i a G.  Cl ar k 
Cl er k of  Supr eme Cour t  
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